The pharmaceutical industry plays an important role in improving human health.
I. INTRODUCTION
The pharmaceutical industry plays an important role in improving human health. But it also provides the setting for some of the most concerning issues in the patent-antitrust intersection today. Two activities are particularly worrisome.
First, brand-name drug firms and generic companies have settled patent litigation. As part of these agreements, brand firms have paid generic firms to drop their patent challenges and delay entering the market.
Second, drug companies, frequently at the end of patent terms, engage in "product hopping," often switching from one means of administering the 2010] PRODUCT HOPPING 1011 drug (e.g., tablet) to another (e.g., capsule).
THE MISSING DIMENSION OF
In the past decade, courts and commentators have separately explored these activities. But no one has yet explored the intersection of these two forms of conduct. This Article tackles this project. In doing so, it uncovers a vital strategy that, until now, has fallen through the cracks of antitrust law.
This Article will show that the combination of settlements and product hopping results in anticompetitive harm. Such a conclusion is particularly important given arguments offered by settling parties today, which on the surface appear reasonable. These parties have contended that settlements that allow entry before the end of the patent term are, by definition, procompetitive. After all, such entry would seem to introduce competition before patent expiration. This would appear to be a significant justification for the settlement.
But the closer analysis presented here reveals the anticompetitive effects arising from the combination of settlement and product hopping. For a settlement that prevents patent challenges for a period of time-even if less than the duration of the patent-gives the brand firm the space in which it can comfortably switch the market to the new product. By the time, years later, when the generic enters, the market will have already been switched to the new product. As a result, the generic firm, which can no longer take advantage of state drug product selection laws, fails to provide meaningful competition.
Part II of this Article sets the stage. It first presents an overview of the Hatch-Waxman Act, which governs patent settlements in the pharmaceutical industry. It pays particular attention to the timing of generic entry in relation to the patent term. It then defines product hopping and focuses on the effect of state drug product selection laws, which allow pharmacists to automatically substitute generic for brand versions of drugs. This section also highlights the "price disconnect," by which doctors prescribing medications do not directly consider the drug's price.
Part III presents a case study of the combined effect of settlements and product hopping. The drug Provigil, a sleep disorder medication, reveals Cephalon's combination of the two practices. This company settled with the first four generic firms to challenge the patent, allowing entry several years before the expiration of the patent term. Such entry, however, was designed to occur after Cephalon switched the market to the new product, Nuvigil.
Part IV presents a second study, of AndroGel, a testosterone gel replacement. In this case, manufacturer Solvay settled with generic firms, again allowing entry before the end of the patent term, but again garnering enough breathing room to-without any concern of patent challengesswitch from one version of the gel to a second. Part V adds the product-hopping dimension to the analysis of drug settlements, which until now has neglected this element. Courts and commentators in recent years have focused on the appropriate treatment of reverse payments in drug settlements. But once the focus expands to consider the brand firm's overall strategy, the framework shifts.
Without considering the brand firm's product hopping, the settlement framework resembles one in which 1) the brand firm maintains its monopoly, followed by 2) a period (before patent expiration) in which generics enter the market, fostering competition.
Adding the product-hopping dimension shifts the framework to one in which 1) the brand firm ensures that its patent will not be challenged, followed by 2) a period (before patent expiration) in which generic competition will mean little given the migration of patients to a new product not subject to state drug product selection laws.
A focus on the product-hopping dimension of drug firms' strategies uncovers the lethal combination of guaranteed immunity from challenge and a lack of meaningful competition after generic entry.
II. BACKGROUND
To understand brand firms' strategy of combining settlements and product hopping, a separate explanation of the two would be useful. This Part thus provides a brief overview of drug settlements, paying special attention to the timing of generic entry. It then discusses product hopping, focusing on the state drug product selection laws, which dramatically increase generic competition but which frequently are the target of product hopping.
A. Settlements
Hatch-Waxman Act
The framework governing drug patent settlements is the HatchWaxman Act, 2 enacted by Congress in 1984 to increase generic competition and foster innovation in the pharmaceutical industry. One central goal of the Act was to promote generic competition.
4
Generic drugs have the same active ingredients, dosage, administration, performance, and safety as patented brand drugs. 5 Despite the equivalence, generic manufacturers were required, at the time of the Act, to engage in lengthy and expensive trials to demonstrate safety and effectiveness. 6 The FDA approval process took several years, and because the required tests constituted infringement, generics could not begin the process during the patent term.
7 They therefore waited until the end of the term to begin these activities, which prevented them from entering the market until two or three years after the patent's expiration. 8 At the time Congress enacted Hatch-Waxman, there was no generic equivalent for roughly 150 drugs whose patent terms had lapsed.
9
In the Act, Congress employed several mechanisms to encourage competition. First, it allowed firms to experiment on the drug during the patent term. In particular, the legislature exempted from infringement the manufacture, use, or sale of a patented invention for uses "reasonably related to the development and submission of information" under a federal law regulating the manufacture, use, or sale of drugs. 10 Second, Congress created a new process for obtaining FDA approval. Before Hatch-Waxman, generic firms that offered products identical to approved drugs needed to independently prove safety and efficacy.
11 One reason that generic companies chose not to bring products to the market after a patent's expiration was the expense and time involved in replicating clinical studies. 12 The Act created a new type of drug application, called an Abbreviated New Drug Application (ANDA), that allowed generic firms to rely on brands' safety and effectiveness studies, dispensing with the need for lengthy and expensive independent preclinical or clinical studies. Most relevant for our purposes, the Act provided 180 days of marketing exclusivity to the first generic firm to certify that the brand firm's patent was not valid or that the generic's drug did not infringe the patent.
14 Such exclusivity was reserved for the first generic firm-known as a "Paragraph IV filer"-that sought to enter during the patent term. 15 During the period, which begins after the first commercial marketing of the drug, the FDA cannot approve other ANDAs for the same product. 16 
Antitrust Concern
This exclusivity has resulted in numerous settlements between brand firms and first-filing generic companies. By paying the first-filer to delay entering the market, the brand firm can prevent entry not only by that generic but also by all other generics. The reason is that these firms cannot enter the market until 180 days after the first-filer's entry. 17 And as a result of the settlement with the brand firm, the generics' entry is delayed for years.
It is in the interest of both the brand firm and the first-filing generic firm to settle, especially with payments from the brand to the generic known as "reverse payments." 18 The brand firm benefits by blocking challenges that could invalidate its patent. And the generic company receives a subset of the brand firm's monopoly profits that may even exceed what it could have gained through successful litigation and market entry. Consumers, on the other hand, suffer from the stifling of challenges to patents that often are invalid.
19
At the same time, subsequent generic filers have not played a meaningful role in challenging those settlements. Even if they prove the patent's invalidity, that would only trigger the first-filer's 180 days of exclusivity. In addition, if the brand firm does not sue later-filing generic firms, these generics may not be able to obtain a judicial determination of the validity of the brand firm's patent given the difficulties of obtaining 14. 21 U.S.C. § 355(j)(5)(B)(iv) (2006 Not all patent settlements, to be sure, constitute market allocation agreements. If a patent is valid and infringed, the patentee could rely on the patent itself to restrict competition. In that case, an agreement that allows a generic to enter before the end of the patent term could increase competition. But if a patent is invalid or not infringed, there is no legitimate justification for delaying competition.
The appropriate antitrust treatment of patent settlements thus depends on the validity of the patent and existence of infringement. But the most straightforward way to determine these issues, patent litigation, is not appropriate in this setting. Determining patent validity and infringement would require significant analysis and testimony on complex issues such as patent claim interpretation and infringement analysis. Such inquiries, which could take weeks, cannot be inserted as mini-trials within antitrust cases. 
Timing of Generic Entry
One central element of settlements has been the timing of generic entry. Most generally (and oversimplifying dramatically), the longer the generic firm agrees to refrain from entering the market, the more concern arises. Anticompetitive effects are highest if the generic firm agrees not to enter during the entire patent term. In contrast, generic entry before the end of a valid patent term encourages competition within the term, which benefits consumers.
In some of the early settlements, the generic company agreed to stay out of the market for all or nearly all of the patent term. In recent settlements, however, such as those concerning Provigil and AndroGel, 27 the parties have provided for generic entry for longer periods before the end of the term. They presumably have reached such arrangements to convince courts that the agreements are procompetitive. After all, the argument goes, the brand firm could, relying on its patent alone, prevent competition until the end of the patent. In that context, several years of competition before expiration appear procompetitive. Cephalon, for example, touted the "obvious benefits and efficiencies" of its Provigil settlement, 28 which "permitted the [g]enerics to enter the market three years prior to the expiration of the . . . patent."
29
Even Assistant Attorney General Christine Varney, in her answers to questions for her confirmation hearing before the Senate Judiciary Committee, remarked that "A patent holder who enters into a commercial arrangement to allow a competitor to enter the market prior to the patent's expiration would most likely be procompetitive."
30
While such a position could conceivably apply in the context of the patent that is the focus of settlement, 31 a closer look at a separate dimension uncovers potentially significant flaws in the argument.
B. Product Hopping

Definition
The new dimension revealed in this Article is "product hopping." This activity (also known as "evergreening" or "line extension") refers to a drug company's reformulation of its product. There are several types of such redesigns.
One type involves new forms, which consist of reformulations from capsules, tablets, or solutions to other forms, such as any of the above as well as extended-release drugs and chewable tablets. 32 Another type involves changing molecule parts (known as "moieties") by adding or removing compounds. 33 A third is a combination of two or more drug compositions that had previously been marketed separately.
34
There are numerous examples of these reformulations. 35 For example, the makers of the antidepressant Prozac and the cholesterol treatment TriCor switched from capsule to tablet form, while anxiety-treating Buspar was switched from tablet to capsule.
36
Chemical changes explained the switch from allergy medication Claritin to Clarinex, antidepressant Celexa to Lexapro, and heartburn medications Prevacid to Kapidex and Prilosec to Nexium.
37
Combinations of drugs occurred with migraine-treatment Treximet (combining Imitrex and Naproxen Sodium) and high-blood-pressure medications Azor (Norvasc and Benicar), Caduet (Norvasc and Lipitor), and Exforge (Norvasc and Diovan).
38
Much of this product-hopping activity has been successful because it has avoided the effect of state drug product selection laws.
State Drug Product Selection Laws
State drug product selection (DPS) laws, in effect in all fifty states today, are designed to lower prices for consumers. These laws allow-and in many cases require-pharmacists, absent a doctor's contrary instructions, to substitute generic versions of brand-name prescriptions.
DPS laws are designed to address the disconnect in the industry between prescribing doctors, who are not directly responsive to drug pricing, and paying insurers and consumers, who do not directly select the prescribed drug. 39 In particular, DPS laws carve out a role for pharmacists, who are much more sensitive to prices than doctors. 40 Doctors are subject to a vast array of drug promotion, which includes detailing (sales calls to doctor's offices), direct mailings, free drug samples, medical journal advertising, sponsored continuing medical education programs, and media advertising. 41 Pharmacists, in contrast, Reformulation eliminates both price and quality competition. It eliminates quality competition since the brand firm switches its promotion to the new product, leaving doctors unable to effectively compare quality between the reformulated brand drug and the old version. 43 It also limits price competition because it evades the DPS laws. 44 The DPS laws typically allow pharmacists to substitute generic versions of brand drugs only if they are "AB-rated" by the FDA. To receive an AB rating, a generic drug must be therapeutically equivalent to the brand drug, which means that the generic has the same active ingredient, form, dosage, strength, and safety and efficacy profile. 45 The drug also must be bioequivalent, which signifies that the rate and extent of absorption in the body is roughly equivalent to the brand drug. 46 The concern when a brand reformulates its drug is that the generic version of the first product is not bioequivalent to the second product. And while the generic firm may eventually show bioequivalence, such a showing likely will not occur for years. There are several reasons for the delay.
First, the generic manufacturer must reformulate its product. This period is extended because the brand firm does not need to provide notice to the generic firm of the reformulation. 47 Second, the generic firm must seek FDA approval (which typically takes at least eighteen months) for this new version. 48 And third, in many cases, the generic firm will file a Paragraph-IV certification, which is followed by the brand firm's automatic "thirty month stay" of FDA approval and additional delays from patent litigation. 49 As a result of these delays, the pharmacist is not able to substitute the generic version of the old product for the brand version of the new product. Compounding this problem-and as discussed in detail below in the setting of the Provigil case-the brand firm typically will switch its promotional efforts to the new drug. In fact, it will often highlight the advantages of the new product as compared to the old. 51 At the same time, no other party has the incentive and ability to promote the old product, which leads to doctors receiving "an entirely one-sided presentation" of the relative merits of the products. 52 The case of Abbott Laboratories v. Teva Pharmaceuticals USA, Inc. reveals the dangers of product hopping for generic substitution. 
Generic Substitution Case
The drug at the center of Abbott Laboratories was TriCor, a billiondollar drug used to lower cholesterol and triglycerides. 54 In 1998, Abbott received FDA approval of its capsule version of TriCor. During the next two years, two generic firms filed ANDAs with Paragraph IV certifications challenging TriCor. In 2003, the generic firms received favorable judgments in litigation. In the intervening period, however, Abbott had marginally lowered the drug's strength and switched from a capsule form of the drug to a tablet form. These changes prevented pharmacists from substituting generic versions of TriCor.
Abbott took direct aim at this regime with its plan to switch to a new version of TriCor. Not only did it switch to a tablet form, but it 1) stopped selling capsules; 2) bought back the existing supplies of the capsules from the pharmacies; and 3) changed the code for TriCor capsules in the National Drug Data File (NDDF) 55 to obsolete. 56 As the district court observed, these activities "prevented pharmacies from filling TriCor prescriptions with a generic capsule formulation."
57
The generic firms then developed equivalents for the tablet formulation and submitted ANDAs with Paragraph IV certifications. Abbott sued and transitioned to a new type of tablet, marked by, again, marginally lower strength. And again, Abbott stopped selling the old TriCor tablets and changed the NDDF code on these tablets to obsolete. 51 . See infra Part III. 52. Leffler et al., supra note 32 (manuscript at 45) (explaining that other brands lack the incentive to promote a competitor's products and that generics will not promote the product because they do not have large sales forces and would worry about free-riding by other generics).
53 The district court applied a rule-of-reason approach in denying Abbott's motion to dismiss. It found that Abbott allegedly prevented a choice between products "by removing the old formulations from the market while introducing new formulations." 58 The court also found that through Abbott's "allegedly manipulative and unjustifiable formulation changes," Teva and Impax were not able to offer generic substitutes for TriCor, which was the alleged "cost-efficient means of competing" in the market.
59
In short, the DPS laws, which play a central role in containing prescription drug pricing in all fifty states, were directly threatened by Abbott's activity. The activity reveals the role that product hopping plays in evading the state drug product selection laws.
Timing of Reformulation
Product hopping is most successful when brand firms can not only avoid state DPS laws but also orchestrate effective timing. Stated most simply, the brand firm will be more successful if it can switch the market before generic entry.
Introducing the new product before the generic enters the market "adds the near-elimination of price competition to the near-elimination of quality competition." 60 Brand firms offer the "uncontested message" of the new product's superiority as the manufacturer's detailers "extol the virtues of the new product" at a time that "no one is promoting the original." 61 
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Another example revealed by Keith Leffler, Joseph Lukens, and Steve Shadowen involved a confidential analysis of a product for which projected sales in the first three years after generic entry would be nearly three times higher if the reformulation (replacing a twice-daily version with one taken once a day) occurred before generic entry than after. 65 Similar testimony in a different case referred to the launch of a reformulated product after generic entry as a "
The importance of timing also was recognized by the Final Report of the European Commission, which addressed obstacles blocking generic entry. 67 The report concluded that brands would suffer reduced sales and prices if generics entered the market before or at the same time as the follow-on product. 68 For that reason, "[I]t is of [the] utmost importance for the originator company to bring the follow-on product on the market before the first product effectively loses exclusivity."
69
The brand firm facilitates such a switch by "channelling . . . demand from the first product to the follow-on product" and by "delay[ing] or prevent[ing] generic entry for the sensitive period of the product switch." 70 For 13 of the 22 second-generation products in the report, the new product was launched before the first lost its exclusivity, with an average lead time of 17 months.
71
The report included several telling comments from drug companies. One brand firm explained that "the switch rate is dramatically reduced" if generics enter at the time of, or before, the second-generation product. 72 Similarly, as another brand company revealed: "[E]ach patient that is not switched quickly enough" to the second-generation product "is forever lost to the generics." 73 In contrast, as a third brand firm conceded: "Once the patient is switched to [the new product] the physician does not have to, cannot and will not switch him to a generic, and . . . more important: the pharmacist cannot substitute!!" 74 In short, the timing of reformulation matters significantly. Brand firms have a considerable interest in forestalling generic entry until after they can switch the market to the new product. Such a delay protects them from selling and marketing their branded drugs against cheaper generics. The next two parts of the Article, discussing the drugs Provigil and AndroGel, demonstrate how brand firms have used settlements to ensure that generic 65 entry does not occur before they can switch the market to the reformulated product.
III. CASE STUDY 1: PROVIGIL
A. Facts
The case of Provigil is the most vivid example of the interplay of settlements and product hopping. Provigil is a sleep-disorder medication marketed by Cephalon. It was initially approved for excessive daytime sleepiness associated with narcolepsy and was subsequently used to treat obstructive sleep apnea and shift work sleep disorder.
75 U.S. soldiers, most famously those fighting in the Iraq War, have used it to stay awake for as long as 40 hours at a time.
76
The drug offers significant benefits over other amphetamine-like stimulants. In particular, it does not produce side effects such as addiction, feeling jittery, and crashing afterward. 77 As a result, the drug is considered the "gold standard" for the treatment of the excessive sleepiness accompanying sleep disorders. The active ingredient in Provigil is a chemical compound called modafinil. 80 Cephalon filed a New Drug Application for Provigil in 1996, which the FDA approved in 1998. 81 The U.S. patent covering modafinil was issued in 1979 and expired in 2001.
82
Cephalon obtained a second patent in 1997. This patent covered a formulation of modafinil that consisted of a specified distribution of small particles. 83 This narrower patent lasts until October 2014, with Cephalon receiving an additional six months of pediatric exclusivity extending protection to April 2015. 84 Unlike the patent on the compound itself, generic firms could, without difficulty, avoid this narrow formulation patent. easily circumvented" by manufacturing products to contain a different distribution of modafinil particle sizes.
85
Given the ease with which generic firms could circumvent the particlesize patent, it is no surprise they were eager to do so. As the FTC explained in its complaint: "On December 24, 2002, the first day that the FDA could accept an ANDA for generic Provigil 88 And since all four filed on the same day, they could share the 180-day Hatch-Waxman exclusivity period.
89
As the FTC pointed out in the complaint: "Cephalon knew that generic Provigil entry would lead to substantial declines in the company's revenues." 90 A Cephalon vice president projected a 75%-90% price reduction that would lower revenues by more than $400 million (nearly 75% of the drug's annual sales) within one year.
91
The generic firms estimated a similar impact. Teva projected that generic versions "would garner 90[%] of all modafinil prescriptions within a month." 92 The price was projected to fall to 5%-10% of Provigil's price within one year.
93
The generic firms' claims, in fact, were supported by the consensus in the industry. Wall Street analysts projected generic entry in 2006. 94 offered modest improvements by allowing patients to take a pill once a day instead of two times daily. Cephalon also sought to switch to Nuvigil to expand its customer base to cover other conditions.
100
The FDA, however, "had not approved Nuvigil by late 2005." 101 And, as the FTC pointed out, "[T]here was considerable uncertainty as to whether the FDA would approve Nuvigil early enough in 2006 to enable Cephalon to successfully migrate customers from Provigil to Nuvigil before the entry of a generic version of Provigil."
102 Given this uncertainty, Cephalon decided to settle patent litigation with the four first-filing generic firms.
103
Cephalon paid more than $200 million to the four generic firms to agree to forgo entry until April 2012. 104 The Cephalon CEO conceded that the settlements provided "six more years of patent protection[,]" which was "$4 billion in sales that no one expected."
B. The Big Picture: Product Hopping and Settlement Interplay
In its motion to dismiss the complaint, which the U.S. District Court for the Eastern District of Pennsylvania recently denied, 106 Cephalon noted that the settlement, which allowed entry in 2012, "resulted in generic entry years earlier than patent expiration" in 2015.
107 This is typical of arguments voiced by proponents of recent reverse-payment settlements, who justify the agreements by pointing to the guaranteed years of competition before the end of the patent term.
A bird's-eye view of the activity, however, shows how the various forms of anticompetitive behavior fit together. Cephalon had no intention of competing in a robust market with generic firms in 2012. The generic firms themselves, in obtaining more than $200 million from Cepahlon, did not expect vibrant competition in 2012. 
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Rather, by delaying the potential onset of generic competition until 2012, six years after settlement, Cephalon bought itself a period in which it was guaranteed that its weak Provigil patent would not be challenged. With that certainty in hand, Cephalon could enjoy the luxury of an extended period in which it could switch the market to its new sleepiness drug, Nuvigil. Nuvigil, which the FDA approved in 2007, enjoys patent protection until 2023. 108 A Cephalon spokesman conceded that after settlement "[t]he pressure is not what it was" and that the company was not required "to make a quick transition from Provigil to Nuvigil." 109 And an industry analyst agreed that the delay would "'allow Cepahlon to seek to expand its wakefulness franchise'" rather than treating Nuvigil "'merely as a conversion opportunity . . . that would be under pressure to establish itself early.'" 110 C. Specific Strategy
Make Provigil Less Desirable
Cepahlon's switching strategy had two simple components: making Provigil less desirable and making Nuvigil more desirable. 111 The easiest way to make Provigil less desirable was to increase its price. Between 2004 and 2008, Cephalon increased the price of Provigil by 74%. 112 As a Cephalon vice president remarked: "[W]e will likely raise Provigil prices to try to create an incentive for the reimbursers to preferentially move to Nuvigil." Specifically, Cephalon pulled all samples, promotional materials, and messaging on Provigil in order to replace them with new materials and samples on Nuvigil. 115 A Cephalon official highlighted the firm's efforts for Nuvigil, which included "promotional efforts [,] . . . patient sampling programs, discount programs for patients, a significant number of key opinion leader/speaker presentations, and a contracting plan with certain health care payers." Having weakened the competitive position of Provigil, Cepahlon set off on its second task: promoting Nuvigil. The CEO sang Nuvigil's praises: "With an extensive clinical program supporting Nuvigil, and a patent that extends to 2023, we believe that Nuvigil will be a very successful product that will ultimately benefit more patients than Provigil."
117
The company vigorously promoted Nuvigil. As soon as Cephalon brought Nuvigil to the market, "close to 800 salespeople [would] be out there" selling it.
118 And more:
• "[I]t's really all focused now on Nuvigil and the launch of that product and doing absolutely everything we can to ensure that physicians have a good experience in prescribing it and that it's available to patients and that they have a terrific experience when they take it."
119
• "We are going to be launching this product, doing so very vigorously. We believe that Nuvigil is a better product than Provigil."
120
Bringing it all together was the "excitement" in the marketplace from the cheaper, "more effective" Nuvigil. Revealing all too little of its role in increasing Provigil's price, Cephalon played coy in being "particularly pleased to offer Nuvigil at a discount to Provigil." 121 A Cepahlon official explained that Nuvigil's pricing at a discount has "generated a lot of Of course, given Provigil's methodically-increasing costs and the guaranteed lack of generic entry until 2012, it was only natural that insurers and health-plan managers would switch patients to Nuvigil. Cephalon should not have been surprised with Nuvigil's price advantage.
In short, Cephalon's switch from Provigil to Nuvigil, undertaken in the context of its settlement with four generic firms that were no longer able to challenge its Provigil patent, raises concern regarding the anticompetitive effect of the intersection of product hopping and settlement.
IV. CASE STUDY 2: ANDROGEL
A second case study is presented by the testosterone-replacement drug AndroGel.
A
. Facts
Solvay is the maker of AndroGel, a testosterone gel applied daily to the skin. 123 AndroGel treats low testosterone, a deficiency that may cause fatigue, decreased sexual function, and depressed mood. 124 There is no cure for low testosterone; instead, it is a medical condition that requires ongoing treatment. AndroGel's strong sales figures belie limited patent protection. Testosterone, the active ingredient in AndroGel, has been available in drug products since the 1950s.
128 Patents for synthesizing artificial testosterone expired decades ago. 129 Nonetheless, in 2000, Solvay applied for a patent covering the use of a gel formulation containing testosterone and other 122. Id.; see also Rockoff, supra note 112 (quoting national medical director for Aetna Pharmacy Management as stating, "It's really hard to take a higher price now for a lower price in the future when the future is very far away").
123 In short, the generic entry date of 2015 might initially appear to be procompetitive by providing a guaranteed additional five years of competition. In the context of Solvay's product-hopping strategy, however, it seems far less favorable. For after product hopping, there will be little demand for generic versions of AndroGel in 2015. By then, the market will be switched to the new testosterone gel product. invalid. 164 As the Department of Justice explained in a recent brief: "Allowing the patent holder to claim antitrust immunity for its contracts as if they were litigated injunctions, while evading the risk of patent invalidation, deprives consumers of significant benefits from price competition in the pharmaceutical industry." 165 If the brand firm were not able to guarantee that its patent would be immune from challenge, any switch to the new product would face the hurdle of a patent challenge that could ultimately lead to invalidity. Such a finding would thwart the strategy.
For in that case, the generic firm would be able to offer its version of the patented drug, entering the market before the brand firm has the chance to switch the market to its new product. And once the generic firm obtains a foothold in the market, the product-hopping strategy is far less likely to be successful. 166 One reason is that any attempt to prime the market for the product hop by increasing the price of the patented brand product would run headlong into the cheaper generic product, to which patients naturally would turn. A second reason is that any attempt by the brand firm to heavily market the new drug would suffer through competition against a less expensive generic version.
That is why the combination is so powerful. For it allows the brand firm to methodically move to the new product at a time of its choosing. It need not fear the state DPS laws. It need not fear that generic firms would compete with its reformulated product. It need not fear that such competition would make the new product less attractive.
As discussed above, product hopping is most successful when brand firms can prevent generic entry until after they can switch the market to the new product. During this period, brand firms trumpet the virtues of the new product, ignore the old product, and avoid generic competition. As Cephalon could confidently assure investors as a result of the strategy: " [T] here is nobody else in this space at this time." 167 
Lack of Meaningful Competition After Generic Entry
The second prong of the strategy is a lack of meaningful competition after generic entry. One factor on which courts and commentators have focused in analyzing settlements is the date of generic entry in relation to the time remaining in the patent term. Even a recently introduced Senate bill includes, in determining the validity of agreements, the factor of "the 164. Carrier, supra note 4, at 64-65 (citing studies finding that courts invalidated at least 43% of patents and that an FTC study of Paragraph IV challenges in the 1990s showed that the generic prevailed in 73% of the cases).
165 At the risk of oversimplifying, generic entry several years before the end of the patent term is generally viewed as procompetitive because it introduces generic competition in a setting in which the brand firm could have exercised monopoly power until the end of the patent term.
Focusing on the product-hopping dimension, however, reveals that this period is entitled to less deference than might initially appear. For once the brand firm shifts the market to the reformulated product, often after raising the price of the old product and employing its heavy marketing artillery on behalf of the new product, generic competition will not play a meaningful role in the industry.
One central reason is that generic firms cannot take advantage of state DPS laws. These laws allow-or even require-pharmacists to substitute generic versions of brand drugs. But switching the market to new products prevents generic firms from quickly demonstrating the equivalency necessary to take advantage of the laws.
As discussed above, the concern when a brand reformulates its drug is that the generic version of the first product is not bioequivalent to the second product. And the generic firm typically will not be able to show bioequivalence for years, until it reformulates the product, receives FDA approval, and concludes patent litigation.
As a result, the generic firm must play catch-up in developing versions of the reformulated product. Just one example was provided in the TriCor case, in which Abbott switched to new formulations on several occasions, buying time to avoid competition and "prevent[ing] pharmacies from filling TriCor prescriptions with a generic capsule formulation." 169 The second reason that generic firms cannot offer meaningful competition is that the brand firm switches the market to the reformulated product before generic entry. Absent settlement, there is a chance that generic firms could successfully challenge the brand firm's patent by showing that it is invalid or that its product does not infringe the patent. Either of these conclusions would allow immediate generic entry. As a result, pharmacists could offer, and patients purchase, generics at a time before the brand firm is able to switch the market to the reformulated product. In other words, the brand will have lost the critical advantage of timing.
In that case, brand firms will not be able to offer the "uncontested message" of the new product's superiority with detailers praising only the 168 For example, in the TriCor case, brand firm Abbott predicted that if it launched its reformulated version before generic entry, it would enjoy sales of 269 million Euros, far more than the 15 million Euros it would receive if the reformulation did not reach the market before the generic. 173 In short, even if settlement allows formal generic entry before the end of the patent term, the appropriate timeframe should be considered not just in the context of the patent at the heart of settlement but also in light of the brand firm's product-hopping strategy. Through this lens, pre-expiration settlements appear far less favorable.
VI. CONCLUSION
Two activities central to brand drug firm strategies in the early 21st century are settlements and product hopping. To date, courts and commentators have separately considered these activities. But an analysis of the combination of the two strategies uncovers anticompetitive concern that might otherwise evade scrutiny.
In particular, settlements that allow generic entry before the end of the patent term are often trumpeted as offering procompetitive virtues in introducing competition before patent expiration.
But a real-world analysis of product hopping shows that any such competition is often illusory. In many cases, by the time the generic enters the market, the brand will have switched the market to the new product. In fact, the timing of the reformulated product is a vital factor in determining the success of product hopping. Brand firms are far more likely to succeed if they can forestall generic entry until after they introduce the new product. Of course, by this time, generic versions of the older product do not offer effective competition.
In short, courts determining the appropriate antitrust treatment of settlements should pay attention to the silent, but brutally effective, dimension of product hopping. 
